Chapter 17. Prevailing Wages For Public Wrks Projects

Subchapter 1 General Provisions

24.17.101 PURPOSE AND SCOPE (1) These rules are adopted
pursuant to 18-2-431, MCA, giving the comm ssioner rulemaking
authority to inplenent the Montana Prevailing Wage |aw, comonly
known as Montana's "Little Davis-Bacon" Act (18-2-401, et seq.
MCA). The purpose of the above referenced statutes and these rul es
is to protect |local |abor markets, to maintain the general welfare
of Montana workers on public works projects, to elimnate wage
cutting as a nethod of conpeting for public contracts, to nmaintain
wages and rates paid on public works at a level sufficient to
attract highly skilled | aborers perform ng quality workmanshi p and
to prevent the rate of wages from adversely affecting the equa
opportunity of Montana contractors to bid on public works.

(2) In 1931, the legislature enacted the Mntana "Little
Davi s- Bacon" Act. The Act requires a hiring preference for Mntana
workers in all contracts let for public works, a 50% preference on
public works projects, excluding projects involving the expenditure
of federal aid funds or where residency preference laws are
specifically prohibited by federal Ilaw, and enpowers the
conmi ssioner to determne the mninumwage rates to be paid to al
wor kers on public work contracts.

Rule 24.17.102 reserved

24.17.103 DEFINITIONS As wused in this subchapter, the
follow ng definitions apply, unless the context of the rule clearly
i ndi cates ot herw se:

(1) "Act" means 18-2-401 through 18-2-432, MCA

(2) "Adverse decision" nmeans a decision by the departnent,
or a hearing officer that is not favorable to the party who w shes
to have the decision reviewed.

(3) "Apprentice" neans a worker enployed to learn a skilled
trade under a witten apprenticeship agreenent registered with the
departnent or the U S. bureau of apprenticeship and training.

(4) "Bona fide resident of Montana" is defined at 18-2-401,

MCA.

(5) "Conmm ssioner"” neans the conm ssioner of |abor and
i ndustry, as provided by 2-15-1701, MCA

(6) "Certified payroll records"” mean payroll records of an
enpl oyer which show the rates and hours paid and any deductions
therefrom nmade by the enployer on a public works contract job and
whi ch have been verified by or on behalf of the enployer as being
conpl ete and accurate.

(7) "Conplaint" means:

(a) a witten conplaint alleging non-paynent of the standard
prevailing wage on a public works contract job;

(b) a written request for an audit of an enpl oyer's payrol
on a public works contract job; or
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(c) afield investigation by the departnment of an enpl oyer's
payroll on a public works contract job.

(8) "Day" nmeans a cal endar day.

(9) "Departnent" neans the departnent of |abor and industry,
as provided by 2-15-1701, MCA

(10) "Determ nation"” neans a decision by the departnent which
states the anount of wages and penalty (if any) that may be owed
for | abor performed on a public works contract job.

(11) "District™ nmeans a prevailing wage district as
establ i shed under 18-2-411, MCA

(12) "Enploy" has the same neaning as provided by 39-3-201,

(13) "Enpl oyee" has the sane neani ng as provided by 39-3-201
MCA, and includes any |aborer, nechanic, skilled, unskilled and
sem skilled |aborer and apprentices enployed by a contractor,
subcontractor or enployer and engaged in the performance of
services directly upon or inmediately adjacent to the job site.
The term does not include nmaterial suppliers or their enpl oyees who
do not performservices at the job site.

(14) "Enployer" has the sane neani ng as provi ded by 39-3-201,
MCA, and includes contractors and subcontractors.

(15) "Formal hearing" neans a contested case, held by a
departnent hearing officer, pursuant to Title 2, chapter 4, part 6,
MCA.

(16) "Penalty" means the statutory penalty provided by 18-2-
407, MCA, which is assessed by the departnent against the enpl oyer
and which is paid to the enployee in addition to the wages owed.

(17) "Public contracting agency" includes:

(a) the state of Mntana or any political subdivision

(b) the Mntana university system

(c) any local governnment or political subdivision thereof;

(d) school districts, irrigation districts, or other public
authorities organized under the laws of the state of Montana; or

(e) any board, council, comm ssion, trustees or other public
body acting as or on behalf of a public agency.

(18) "Prevailing wage" or "standard prevailing rate of wages"”
means the standard prevailing rate of wages, as provided by 18-2-
401, MCA, and as adopted by the departnment for work on public works
contracts. The standard prevailing rate of wages determ ned
according to these rules is not a prescribed wage rate, but is
rather a mninmum at or above which an individual performng |abor
on a public works project nust be conpensat ed.

(19) "Redeterm nation" mneans an informal review by the
depart nent, based upon new or additional information supplied by a
party who has received an adverse determ nation

(20) "Wages" have the sane neaning as provided by 18-2-401,
18-2-412, and 39-3-201, MCA

Rul es 24.17.104 through 24.17.106 reserved
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24.17.107 PREVAI LI NG WAGE DI STRI CTS ESTABLI SHED

(1) Pursuant to 18-2-411, MCA, the comm ssioner has
established 10 districts for the purpose of setting the standard
prevailing rate of wages for construction services (other than
heavy construction or highway construction) and non-construction
services. Heavy construction and highway construction rates are
set on a state-w de basis, as provided by 18-2-411, MCA

(2) The districts are conposed of the follow ng counties:

(a) District 1. Flathead, Lake, Lincoln, and Sanders;

(b) District 22 Mneral, Mssoula, and Ravalli;

(c) District 3. Beaverhead, Deer Lodge, G anite, Madison,
Powel |, and Sil ver Bow,

(d) District 4: Bl ai ne, Cascade, Choteau, dacier, Hill,
Li berty, Pondera, Teton, and Tool e;

(e) District 5. Broadwater, Jefferson, Lewis and d ark, and

Meagher ;

(f) District 6: Gllatin, Park, and Sweet G ass;

g) District 7: Fergus, Golden Valley, Judith Basin,
Mussel shel |, Petrol eum and Weat!l and;

(h) District 8: Big Horn, Carbon, Rosebud, Stillwater,
Treasure, and Yel |l owst one;

(i) Dstrict 9: Daniels, Garfield, MCone, Phillips,
Ri chl and, Roosevelt, Sheridan, and Vall ey;

(j) District 10: Carter, Custer, Dawson, Fallon, Prairie,
Powder River, and W baux.

Rul es 24.17.108 through 24.17.120 reserved

24.17.121 ESTABLI SHI NG THE STANDARD PREVAI LI NG RATE OF WAGES
AND FRINGE BENEFITS (1) The conm ssioner shall establish the
standard prevailing rate of wages and fringe benefits for the
vari ous occupations in each district. Except as used in (2) and
(3), the term"prevailing rate of wages" includes both wages and
fringe benefits.

(2) Based on survey data collected by the departnent for each
district, the comm ssioner will conpile wage rate information for a
gi ven occupation that reflects wage rates actually paid to workers
engaged in public works or commercial projects. The departnment
wi Il survey those construction contractors who appear on a |ist of
contractors registered pursuant to Title 39, chapter 9, MCA as of
Oct ober 22 of that year, with respect to those workers perform ng
wor k according to comrercial building codes. Wage rates for each
occupation wll be set using the follow ng procedure:

(a) If a mnimumof five or nore workers is reported for the
occupation within the district, and 50% or nore of those workers
receive the sane wage, that rate is the district prevailing wage
rate, provided that the rate does not exceed the collectively
bargai ned rate for that occupation in that district. As provided
by 18-2-402, MCA, the prevailing wage rate cannot exceed the
col | ectively bargai ned wage rate.

(b) If five or nore workers are reported for the occupation
within the district, but 50% of those workers are not paid the sane
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rate, the weighted average wage rate, weighted by the nunber of
workers, is the district prevailing wage rate, provided that the
rate does not exceed the collectively bargained rate for that
occupation in that district. As provided by 18-2-402, MCA, the
prevailing wage rate cannot exceed the collectively bargai ned wage
rate.

(c) If less than five workers are reported for the occupation
within the district, the district prevailing wage rate is the
col l ectively bargained rate for that occupation in that district.

(d) If a collective bargaining agreenment does not exist for
t he occupation in that district, a weighted average wage rate for
the district weighted by nunber of workers will be conmputed using
data submtted fromall contiguous districts. Districts and their
contiguous districts are as foll ows:

(1) District 1 (Flathead, Lincoln, Sanders, Lake counties):
districts 2, 3, 4, and 5.

(1i) District 2 (Mssoula, Ravalli, and Mneral counties):
districts 1 and 3.

(tii) District 3 (Ganite, Powell, Deer Lodge, Silver Bow,
Madi son, and Beaverhead counties): districts 1, 2, 5, and 6.

(itv) District 4 (Cascade, Choteau, Toole, Liberty, d acier,
Pondera, Teton, H |, and Blaine counties): districts 1, 5, 7, and
9.

(v) District 5 (Lews and dark, Broadwater, Meagher, and
Jefferson counties): districts 1, 3, 4, 6, and 7.

(vi) District 6 (Gllatin, Park, and Sweet Gass counties):
districts 3, 5, 7, and 8.

(vii) District 7 (Weatland, Fergus, Missel shell, Petrol eum
Gol den Val l ey, and Judith Basin counties): districts 4, 5, 6, 8,
and 9.

(viii) District 8 (Stillwater, Yellowstone, Rosebud,
Treasure, Big Horn, and Carbon counties): districts 6, 7, 9, and
10.

(ix) District 9 (Valley, Philli ps, Sheri dan, Dani el s,
Garfield, McCone, Richland, and Roosevelt counties): districts 4,
7, 8, and 10.

(x) District 10 (Carter, Whbaux, Dawson, Fallon, Prairie
Custer, and Powder River counties): districts 8 and 9.

(e) If contiguous district data do not sumto a m ni num of
five workers, a statewi de weighted average wage rate wll be
cal cul ated for the occupation.

(f) If a mninum of five workers is not reported for the
occupation in the entire state, no rate will be established for
t hat occupation

(3) Based on survey data collected by the departnent of |abor
and industry, for each district, the comm ssioner will conpile
fringe benefit information for a given occupation by district that
reflects fringe benefits actually paid to workers engaged in public
wor ks or commercial projects. The departnent will survey those
construction contractors who appear on a list of contractors
regi stered pursuant to Title 39, chapter 9, MCA, as of COctober 22
of that year, wth respect to those workers perform ng work
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according to commercial building codes. A single fringe benefit
rate for each occupation will be set for bona fide benefits paid or
contributed to approved plans, funds or prograns for health
insurance, life insurance, pension or retirenent, vacations,
hol i days and sick | eave, using the follow ng procedure:

(a) If a mnimumof five or nore workers is reported for the
occupation within the district, and 50% or nore of those workers
receive the sane dollar value of fringe benefits, that rate is the
district prevailing fringe benefit rate, provided that the rate
does not exceed the collectively bargained rate for that occupation
in that district. As provided by 18-2-402, MCA, the prevailing
fringe benefit rate cannot exceed the collectively bargained rate.

(b) If five or nore workers are reported for the occupation
within the district, but 50% of those workers are not paid the sane
fringe benefit rate, the weighted average fringe benefit rate,
wei ghted by the nunber of workers, is the district prevailing
fringe benefit rate, provided that the rate does not exceed the
collectively bargained rate for that occupation in that district.
As provided by 18-2-402, MCA the prevailing fringe benefit rate
cannot exceed the collectively bargained rate.

(c) If less than five workers are reported for the occupation
within the district, the district prevailing fringe benefit rate is
the collectively bargained fringe benefit rate for that occupation
in that district.

(d) If a collective bargaining agreenment does not exist for
the occupation in that district, but a mninumof five workers are
reported in the conbined contiguous districts, a weighted average
fringe benefit rate for the district, weighted by the nunber of
workers, will be conputed using data submtted fromall contiguous
districts. Districts and their contiguous districts are the sane
as provided by (2)(d) of this rule.

(e) If contiguous district fringe benefit data do not sumto
a mnimum of five workers, statewi de weighted average fringe
benefit rates will be cal culated for the occupation.

(f) If a mnimum of five workers are not reported for the
occupation in the entire state, no fringe benefit rate wll be
est abl i shed for that occupation.

(4) The conm ssioner may request clarification, additional
information or independent verification of information submtted
pursuant to this rule.

(5) The comm ssioner will annually incorporate the federa
Davi s- Bacon Act wage rates established for Montana as the state
heavy and highway construction rates. Bui | di ng construction
services prevailing wage rates wll be updated annually, and

nonconstruction services will be updated in odd-nunbered years.
(6) In the event of an incorrect prevailing wage rate being
publ i shed, the comm ssioner will review additional data submtted
to determne that the rate is incorrect. |If found to be incorrect,
the prevailing wage rate wll revert to the |ast published rate
that was adopted via the rul emaking and public hearing process.
For tenporary rates which have not been adopted via the rul emaking
and the public hearing process, an anended rate will be cal cul at ed

Cct ober 9, 2002 Page 5 of 28



based on information collected and submtted.

(7) It is the obligation of any person havi ng possession or
know edge of wage rate information, including collective bargaining
agreenents that the comm ssioner should consider, or it is desired
t hat the comm ssioner consider, to tinely deliver such information
to the comm ssioner.

(8) Wage information nay be considered by the comm ssioner
only if such information is delivered to the Departnment of Labor
and Industry, P.O Box 1728, Hel ena, Mntana 59624-1728, within the
time set by the comm ssioner.

(9) Wthin each district, the conm ssioner considers current
wage rate information on file and sets the standard prevailing rate
of wages for each craft, trade, occupation, or type of workers.
Except as provided in (2), all rates shall be adopted in accordance
with ARM 24.17.127.

Rul es 24.17.122 and 24.17.123 reserved

24.17.124 DEPARTMENT ASSI STANCE AND NEW JOB CLASSI FI CATI ON
RATES (1) Assistance in determning the nature of public works
projects and whether heavy, highway or building construction
prevailing wage rates apply, can be obtained through the office of
the comm ssioner of I|abor and industry. Any determ nation or
assi stance provided by the comm ssioner's office is based solely on
the facts as presented to the comm ssioner in the specific request
for assistance.

(2) If the conm ssioner receives a witten request for a rate
t hat does not exist for a particular craft, trade, or occupation,
the comm ssioner may set an interimadvisory rate that nmay be used
by the public contracting agency or public contractor until the
rate is published in accordance with ARM 24.17.127. Such rates
will not be established nore frequently than once every three
nont hs.

(3) At least 30 days prior to advertising for bids or letting
a contract for a public works project, a public contracting agency
may request that a new job classification and comensurate rate of
wages and fringe benefits be established for a particular craft,
classification or type of worker needed for a project. The
comm ssioner will establish a standard prevailing rate of wages for
any craft, classification or type of worker for which no rate has
been previously determ ned.

(4) A request for a new project job classification and
commensurate rate of wages and benefits does not relieve a
contractor from the obligation to classify and pay workers in
accordance with annual ly established standard prevailing wage rates
pending the establishment of a new job classification and wage
rates.

(5) A request for a new job classification and rate of wages
shal | incl ude:

(a) identification of the project by nanme, nunber or
description and | ocati on;

(b) the nane and address of the public contracting agency and
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the successful public contractor if a contract for work on the
proj ect has been awarded;

(c) the nane, address and signature of the requesting party,
and the nane, address and signature of a requesting party's
representative;

(d) each proposed job classification and rate of wages
request ed;

(e) a brief description of the project and the character of
the work to be perforned;

(f) a detailed description of the job requirenments, work to
be performed and skills involved in each proposed job
classification;

g) an explanation as to why none of the classifications
established for the standard prevailing rate of wages is
appl i cabl e;

(h) any witten itenms of information or docunents the
requesting party desires to be consi dered;

(i) the nanmes and addresses of all parties entitled to notice
and a signed and dated certificate showng that a copy of the
request was mailed to each.

(6) A request for a new job classification and rate of wages
nmust establi sh:

(a) that the project is of such an unusual character that its
performance requires unique skills not traditionally perfornmed by
any craft classification or type of worker for which there has been
established a standard prevailing rate of wages;

(b) that there exists a classification of workers who
commonly performwork involving such unique skills at the proposed
rate of wages.

Rul es 24.17.125 and 24.17.126 reserved

24.17.127 ADOPTION OF STANDARD PREVAILING RATE OF WAGES

(1) The commissioner's determination of minimum wage rates,
including fringe benefits for health and welfare, pension
contributions and travel allowance, by craft, classification or
type of worker, and by character of project, are adopted in
accordance with the Montana Administrative Procedure Act and rules
implementing such act.

(a) A notice of proposed adoption of the commissioner's
determination is published in the Montana Administrative Register
30 to 45 days prior to adoption according to regular publication
dates scheduled in ARM 1.2.419.

(b) Adopted wage rates are effective until superseded and
replaced by a subsequent adoption.

(c) The wage rates applicable to a particular public works
project are those in effect at the time the bid specifications are
advertised.

(d) The wage rates proposed and the wage rates adopted are
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incorporated by reference in respective notices published in the
Montana Administrative Register.

(e) The current building construction services rates are
contained in the 2002 version of "The State of Montana Prevailing
Wage Rates - Building Construction Services" publication.

(f) The current non-construction services rates are contained
in the 2001 version of "The State of Montana Prevailing Wage Rates
- Service Occupations™ publication.

(g) The current heavy and highway construction services rates
are contained in the 2002 wversion of "The State of Montana

Prevailing Wage Rates - Heavy and Highway Construction Services"
publication.

(2) The commissioner maintains a mailing list of interested
persons and agencies. A copy of any notice, proposed rate of

wages, adopted rates, wages or other information are distributed to
each addressee. All others may obtain a copy or be included on the
mailing list upon request to the Office of Research and Analysis,
Workforce Services Division, Department of Labor and Industry, 840
Helena Avenue, Helena, MT 59601. Copies of adopted wage rates are
available at reproduction cost for a period of five years following
their effective date.

(3) The standard prevailing rates of wages are hereby adopted
and incorporated by reference. Copies of the rates are available
upon request from the Office of Research and Analysis, Workforce
Services Division, Department of Labor and Industry, 840 Helena
Avenue, Helena, MT 59601, (406) 444-2430.

Rul es 24.17.128 through 24.17.140 reserved

24.17.141 OBLI GATI ONS OF PARTI ES REGARDI NG THE PAYMENT
OF PREVAILING WAGES (1) Montana | aw requires paynment of the
standard prevailing rate of wages on public works contracts.
Public contracting agencies, contractors, and subcontractors and
enpl oyers each have a role in conplying with the prevailing wage
| aws.

(2) Assistance in determning the nature of public
wor ks projects and whet her heavy, highway or buil ding
construction prevailing wage rates apply, can be obtai ned through
the office of the commi ssioner of |abor and industry. Any
determ nati on or assistance provided by the comm ssioner's office
is based solely on the facts as presented to the conm ssioner in
t he specific request for assistance.

(3) Pursuant to 18-2-422, MCA, a public contracting
agency is obligated to include in its bid specifications and
public works contracts a provision that the contractors,
subcontractors and enpl oyers nust pay the standard prevailing
rate of wages in the performance of the public works contract,
and specify what those rates are. As provided in 18-2-403, MCA
the failure of the public contracting agency to include such
provi sions subjects the public contracting agency to liability
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for any underpai d wages owed by any contractor, subcontractor or
enpl oyer for the performance of the public works contract.

(4) Pursuant to 18-2-403, MCA, if the public
contracting agency includes the required provisions regarding
paynent of the standard prevailing rate of wages, the contractor,
subcontractor or enployer that signs the contract with the public
contracting agency is obligated to ensure that the appropriate
standard prevailing rate of wages is paid to each enpl oyee
perform ng construction services in performance of the public
wor ks contract, and is liable for any underpaid wages or fringe
benefits.

(5) As provided in 18-2-406, MCA, each contractor,
subcontractor or enployer nust post the wage scale to be paid for
wor k done in performance of the public works contract in a
prom nent and accessible site on the project or work area from
the first day of work and continued for the duration of the
project. Failure to pay at |east the standard prevailing rate of
wages subjects each contractor, subcontractor or enployer to
penalties and fees as provided by | aw

(6) In order to ensure conpliance with Montana's
prevailing wage | aws, public contracting agencies, contractors,
subcontractors and enpl oyers may enter into contractual
agreenents that specify that each contractor, subcontractor or
enpl oyer working on the public works contract has an obligation
to ensure that any person, firmor entity perform ng any portion
of the public works contract for which the contractor,
subcontractor or enployer is responsible, is paid the applicable
standard prevailing rate of wages. The terns of the contract may
include a provision for the indemification of a party that is
required to pay underpaid wages on behal f of any other person,
firmor entity that failed to properly pay the required
prevailing wage.

(7) The failure of a contractor, subcontractor or
enpl oyer to conply with the provisions of 18-2-412, MCA
regardi ng the acceptable alternative nmethods of paying the
standard prevailing rate of wages, may subject that party to
penal ties as provided by | aw and damages or obligations as
speci fied by contract.

Rul es 24.17.142 and 24.17. 143 reserved

24.17.144 OBLI GATI ONS OF PUBLI C CONTRACTI NG AGENCI ES

(1) A public contracting agency nmust include in the bid
specifications and contracts for any public works the foll ow ng:

(a) An unequivocal agreenent by the contractor to give
preference to enpl oynent of bona fide Montana residents in
conpliance with 18-2-403(1), MCA. For any construction project,
excluding projects involving the expenditure of federal aid funds
or where residency preference |aws are specifically prohibited by
federal law, the bid specifications and the contract shal
provide that at |east 50% of the workers (including workers
enpl oyed by subcontractors) will be bona fide Montana residents
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in compliance with 18-2-403(1) and 18-2-409, MCA. In the case of
a particular contractor such percentage of Mntana residents
shall be nodified to conply with any witten directive by the
conmi ssi oner specifying a different percentage.

(b) An unequi vocal agreenent by the contractor that a
wor ker (i ncludi ng workers enpl oyed by a subcontractor) perform ng
| abor on the project will be paid the applicable standard
prevailing rate of wages as determ ned by the comm ssioner.

(c) Alisting of standard prevailing wage rates including
fringe benefits determ ned by the comm ssioner applicable to the
public works contract.

(d) The contract provisions nust clearly show that the
contractor and its subcontractors are bound to pay wages at rates
determ ned by the conm ssioner, and to give required preferences.

(2) If a contract for public works is to be perforned in
nore than one district where a different standard prevailing rate
of wages is established for a particular craft, classification or
type of worker, the highest rate is the rate to be included in
the bid specifications and contract provision.

(3) VWhenever a public works project is accepted by a public
contracting agency, the agency shall pronmptly send to the
departnment a notice of acceptance and the conpletion date of the
project. This notice is required only if the public works
project is covered by the Act.

(4) If a public contracting agency fails to conply with the
requi renents of this rule, the obligation to pay the standard
prevailing rate of wages will be placed on the public contracting
agency and the contractor may be relieved of such obligation.

Rul es 24.17.145 and 24.27. 246 reserved

24.17.147 OBLI GATI ONS OF EMPLOYERS, CONTRACTORS AND
SUBCONTRACTORS (1) AlIl contractors and subcontractors shal
give preference in hiring to bona fide Montana residents in the
per formance of public works contracts.

(a) In the performance of a public works contract for a
construction project, a contractor, subcontractor or enpl oyer
shal |l ensure that at |east 50% of all workers performng | abor
under the contract for public works are bona fide Mntana
residents.

(b) For cause as provided in 18-2-409, MCA, a contractor,
subcontractor or enployer may in witing request that the
conmi ssi oner nodify percentage residency requirenents on a
particular project. In requesting the variance, the contractor,
subcontractor or enployer nust docunent in witing any and al
nmeasures taken in assessing the availability of bona fide Mntana
enpl oyees including, but not limted to, contacting |ocal job
service offices, newspaper advertising, and contacting |ocal
union halls, tenporary or personnel agencies. The comm ssioner
may nodi fy or waive residency requirenments under the provision of
the statute and shall by witten directive notify the contracting
agency of any such nodification or waiver.

Cct ober 9, 2002 Page 10 of 28



(2) Al contractors, subcontractors and enpl oyers shal
cl assify each enpl oyee who perforns | abor on a public works
project according to the applicable standard prevailing rate of
wages for such craft, classification or type of enployee
establ i shed by the conm ssioner, and shall pay each such enpl oyee
a rate of wages not |less than the standard prevailing rate.

Rul es 24.17. 148 through 24.17.160 reserved

24.17.161 DIVIDI NG PRQAJECTS PROHIBITED (1) Public
contracting agencies shall not divide a public works project into
nore than one contract for the purpose of avoiding conpliance.

(2) Wen making a determ nation of whether the public
agency divided a contract to avoid conpliance, the comm ssioner
shall consider the facts and circunstances in any given situation
including, but not limted to, the follow ng matters:

(a) the physical separation of project structures;

(b) whether a single public works project includes several
types of inprovenments or structures;

(c) the anticipated outconme of the particular inprovenents
or structures the agency plans to fund;

(d) whether the structures or inprovenents are simlar to
one another and conbine to forma single, |ogical entity having
one overall purpose or function;

(e) whether the work on the project is perfornmed in one
time period or in several phases as conponents of a | arger
entity;

(f) whether a contractor, subcontractor or enployer and
t heir enpl oyees are the sane or substantially the sane throughout
the particul ar project;

(g) the manner in which the public contracting agency and
the contractors, subcontractors or enployers adm ni ster and
i npl enent the project; and

(h) other relevant matters as nmay arise in any particul ar
case.

(3) Wen the conm ssioner determnes that a public
contracting agency has divided a public works project to avoid
conpliance, the conm ssioner shall issue an order conpelling
conpliance. The order shall be witten and shall offer the
public contracting agency the opportunity to contest the order.

Rul es 24.17.162 through 24.17.170 reserved

24.17.171 APPRENTICES (1) Apprentices are those persons
enpl oyed and individually registered in bona fide apprenticeship
prograns registered with or recogni zed by the departnment's bureau
of apprenticeship and training or the U S. bureau of apprenticeship
and trai ning.

(2) An enmployer is limted in the nunmber of apprentices
permtted on the job site for any class or type of enployee based
on the allowable ratio of apprentices to journeynen specified in
t he approved program This requirenent applies to the work site
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unl ess ot herw se stated.

(3) An apprentice nmust register 30 days prior to the date the
apprentice starts work on the project. An apprenticeship ratiois
determ ned on a daily basis for each work week, based on the nunber
of journeynen enployed on site. Any enployee who is not registered
or otherwi se enployed as stated in this rule, shall be paid not
| ess than the applicable wage rate on the wage determ nation for
the class or type or work actually perforned. If an enployer
exceeds or has exceeded the allowable ratio of apprentices to
journey-level workers, the apprentice(s) who has the earliest
starting date on the public works project is the apprentice who nmay
be paid the percentage of pay specified in the apprenticeship
agreenent . If the records kept by the enployer do not identify
whi ch apprentice started on which date, in the event the ratio is
exceeded on any given day, all of the enployer's apprentices
wor king on the public works project nmust be paid the prevailing
wage for that work week. In the event the Mntana apprenticeship
and training registration agency or the US.  bureau of
apprenticeship and training wthdraws approval of an apprenticeship
program or deens the program to be out of conpliance, the
contractor, subcontractor or enployer shall no |onger be permtted
to utilize apprentices at |ess than the applicable predeterm ned
rate for the class or type of work performed until determned in
conpliance or an acceptable programis approved.

Subchapter 2 Reserved
Subchapter 3 Records And Paynents

24.17. 301 REQUI RED RECORDS (1) Al'l  contractors,
subcontractors or enployers performng work on public works
contracts shall nmake and maintain for a period of three years from
the conpletion of work upon such public works projects, records
necessary to determ ne whether the prevailing rate of wage and
overtinme has been or is being paid to enpl oyees upon public works
proj ects.

(2) In addition to the certification required by ARM
24.17.307, records necessary to determ ne whether the prevailing
wage rate and overtine wages have been or are being paid nust
include, but are not Iimted to, records of:

(a) the nane, address, and social security nunber of each
enpl oyee;

(b) the work classification or craft of each enpl oyee;

(c) the rate or rates of nonetary wages and fringe benefits
paid to each enpl oyee, including:

(i) the amount of paynent (if any) for travel expenses;

(i1) the amount of paynent (if any) for per di em expenses;

(iit1) the anmount of paynent (if any) for other reinbursed
expenses; and

(iv) the fair market value of any other benefits provided to
t he enpl oyee by the enployer, such as allow ng personal use of a
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conpany vehicle by the enpl oyee and the value of neals and | odgi ng
directly furnished by the enployer;

(d) the rate or rates of fringe benefits paynents nmade in
lieu of those required to be provided to each enpl oyee;

(e) total daily and weekly conpensation paid to each
enpl oyee;

(f) the daily and weekly hours worked by each enployee,
specified by actual calendar date; and if the enpl oyee worked in
nore than one craft or classification for which different rates
wer e payable, the records shall show the nunmber of hours in each
day worked at the different crafts or classifications;

(g) apprenticeship and training agreenents and standards;

(h) any deduction, rebates or refunds taken from each
enpl oyee' s total conpensation and actual wages paid; and

(i) any payroll and other records pertaining to the
enpl oynment of enpl oyees on a public works project.

(3) Wen apprentices are enpl oyed on a public works project,
the records nust clearly distinguish them from other enployees.
The records nust also clearly identify the date each apprentice
started working on the public works project and nust include
verification of apprenticeship registration.

(4) Wen a contractor, subcontractor or enployer enploys an
enpl oyee on public works projects and non-public works projects
during the same work week and the enployee is paid a rate of pay
which is less than the prevailing wage rate when worki ng on a non-
public works project, the enployer nust separately record the hours
wor ked on the public works contract projects and those hours worked
el sewhere.

Rul es 24.17.302 and 24.17. 303 reserved

24.17. 304 RECORDS AVAI LABILITY (1) Every enpl oyer
(itncluding a contractor or subcontractor) performng work on a
public works project shall nmake available to the departnent records
necessary to determine if the prevailing wage rate has been or is
being paid to enpl oyees on the public works project. Such records
shall be made avail able for inspection and transcription within 72
hours of an on-site inspection, within five days of a mail-in
request or at such later tinme as my be specified by the
depart nment.

Rul es 24.17.305 and 24.17. 306 reserved

24.17.307 PAYROLL CERTIFICATION (1) Wen a prevailing wage
conpl aint has been filed with the departnent or when the depart nent
has otherw se received evidence indicating that a violation has
occurred, or when the departnent undertakes an audit, the
departnent shall send a letter requesting copies of the contractor,
subcontractor or enployer's payroll records. The records requested
will include those enunerated in ARM 24.17.301, and shall be
forwarded to the departnment within five days. Included with the
records nust be a statenment with respect to the wages paid each
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enpl oyee. This statenent shall be executed by the contractor,
subcontractor, enployer or by an authorized officer or enployee of
the contractor, subcontractor or enployer who supervises the
paynment of wages, and shall certify the payroll records, or copies
thereof, are true and accurate and reflect all paynents and
deducti ons made for enpl oyees enpl oyed on the public works project
for each week.

Rul es 24.17.308 through 24.17. 310 reserved

24.17. 311 FULL PAYMENT REQUI RED (1) Each contractor,

subcontractor or enployer shall pay each enpl oyee not |ess than the
prevailing wage rate required unconditionally, w thout subsequent
rebate, and except as provided in (2), w thout deductions for:
neal s;
| odgi ng;
transportation; or
use of small tools.
A contractor, subcontractor or enployer nmay nmake
deductions if such deductions are in a form prescribed by the
conmm ssioner and consistent with federal WH 347 payroll form
avai |l abl e at www. dol . gov and are either:

(a) required by |aw,

(b) required or allowed by a collective bargai ni ng agr eenent
between a bona fide |abor organization and the contractor,
subcontractor or enployer; or

(c) expressed in a witten or oral agreenent carried out in
practice or in fact and mutual |y understood between an enpl oyee and
an enpl oyer and undertaken at the begi nning of enploynment. Such an
agreenent nust concern the fair market value of other benefits
provided to the enpl oyee by the enployer such as neals and | odgi ng
directly furnished by the enployer, enployee use of conpany
vehicles, or other simlar itenms not regularly or customarily
provi ded.

NSNS
NOOT D™
— N

Rul es 24.17.312 through 24.17. 315 reserved

24.17.316 WAGE AVERAG NG PRCHI BITED (1) A contractor
subcontractor or enployer may not reduce an enpl oyee's regular rate
of pay for work on projects not subject to the prevailing wage rate
| aws when the reduction in pay has the effect of the enployee not
receiving the prevailing rate of wage for work perforned on the
public works project.

(2) As used inthis rule, "regular rate" has the same neani ng
as that defined in ARM 24.16. 2512.

(3) Wen nmaking a determ nation of whether a contractor,
subcontractor or enployer has reduced an enpl oyee's regular rate in
violation of (1) of this rule, the departnent shall consider:

(a) the timng of the wage rate reduction;

(b) whether the wage rate reduction was nmade pursuant to an
est abl i shed pl an;

(c) whether the wage rate reduction is applied equally to al
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enpl oyees in simlar job classifications;

(d) whether the wage rate reductions are applied to enpl oyees
enpl oyed on public works projects, but not to enployees enpl oyed
only on projects not subject to the prevailing wage rate | aws; and

(e) other considerations as the facts and circunstances of a
particular matter may reveal

Rul es 24.17.317 through 24.17. 320 reserved

24.17.321 PAYMENT OF FRINGE BENEFITS (1) Al contractors,
subcontractors and enployers that are required to pay enpl oyees the
prevailing rate of wages nust pay no |less than the hourly rate of
pay and fringe benefits as determ ned by the commr ssioner.

(2) Apprentices nust be paid the percentage of the basic
hourly rate required, based on the total tinme in the craft, and/or
fringe Dbenefits specified in the enployers’ regi stered
apprenticeship standards. |If the apprentice perforns | abor which
is subject to a higher wage rate either by contract or by |aw than
that specified in the apprenticeship standards, the higher wage
rate shall be paid by the contractor, subcontractor or enployer
If the standards are silent on the paynent of fringes, the
apprentice is to receive the full anmount of the fringe benefits
stipul ated on the wage deci sion.

(3) The provisions of this rule are nmet when the anount of
the fringe benefit or benefits is paid to the enployee, in cash, or
irrevocable contributions are nmade to a trustee or a third party
adm nistering a fringe benefit or benefits program

(4) Wen a contractor, subcontractor or enployer pays an
hourly rate of pay which exceeds that determned by the
commi ssioner, the anount by which the rate is exceeded nay be
credited toward paynent of the anmount of fringe benefits determ ned
by the conm ssioner for the trade or occupation.

(5) Wen a contractor, subcontractor or enployer pays a rate
for any one fringe benefit which exceeds that which is determ ned
for the fringe benefit, the anobunt by which the rate is exceeded
may be credited toward paynent of the amount to be paid for al
fringe benefits as determ ned by the comm ssioner for the trade or
occupati on.

(6) Wen a contractor, subcontractor or enployer pays an
amount for fringe benefits which exceeds the anount of fringe
benefits established by the conm ssioner, the excess anmount may be
credited towards the hourly rate of pay. |In order for the credit
to apply, the contractor, subcontractor or enployer nust have the
anount paid for fringe benefits separately identified as required
by ARM 24.17.301(2).

(7) Contributions to fringe benefit plans nust be nade not
| ess than quarterly.

Rul es 24.17.322 through 24.17. 325 reserved

24.17.326 OVERTI ME WAGES COWPUTATIONS (1) Were an enpl oyee
performs work in one or nore classifications which provide for one
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or nore hourly rates of pay, the enpl oyee nust be paid, in addition
to the straight time hourly earnings for all hours worked, a sum
determined by multiplying one half the weighted average of the
hourly rates by the nunber of hours worked in excess of 40 per
week.

(2) Fringe benefits nust be paid for all hours worked,
i ncluding the overtine hours. When determ ning the hourly wage
rate for overtime purposes, the anmount paid for fringe benefits
shall be excluded from the conputations when determning the
overtinme rate. For exanple, an enployee who earns $15 per hour
plus $3 per hour in fringe benefits and works 42 hours in a week is
entitled to $600 ($15/hr x 40 hours) + $45 ($22.50/hr x 2 hours) +
$126 ($3/hr x 42 hours) = $771 for that week.

Subchapter 4 Reserved

Subchapter 5 Construction Services

24.17.501 PUBLI C WORKS CONTRACTS FOR CONSTRUCTI ON SERVI CES
SUBJECT TO PREVAILING RATES (1) Public works contracts for
construction services where the total contract price is nore than
$25, 000 are subject to standard prevailing wage requirenents, and
include building construction, heavy construction, and highway
construction.

(2) Building construction projects generally are the
constructions of sheltered enclosures with walk-in access for
housi ng persons, machinery, equipnent, or supplies. It includes
all construction of such structures, incidental installation of
utilities and equi pnent, both above and bel ow grade |evel, as well
as incidental grading, utilities and paving.

(a) Exanples of building construction include, but are not
limted to, alterations and additions to buildings, apartnent
buil dings (5 stories and above), arenas (closed), auditoriuns,
autonobil e parking garages, banks and financial buildings,
barracks, churches, city halls, civic centers, comercia
bui |l di ngs, court houses, detention facilities, dormtories, farm
buil dings, fire stations, hospitals, hotels, industrial buildings,
institutional buildings, libraries, mausol euns, notels, nuseuns,
nursi ng and conval escent facilities, office buildings, out-patient
clinics, passenger and freight termnal buildings, police stations,
post offices, power plants, prefabricated buildings, renodeling
bui | di ngs, renovating buil dings, repairing buildings, restaurants,
schools, service stations, shopping centers, stores, subway
stations, theaters, warehouses, water and sewage treatnent plants
(buildings only), etc.

(b) Projects involving the construction, alteration, or
repair of single famly individual dwelling units, houses, or
apartnment buildings of not nore than four stories in height and
consisting of not nore than eight living units, are not subject to
the prevailing wage rates.
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(3) Hi ghway construction projects include, but are not
limted to, the construction, alteration, or repair of roads,
streets, highways, runways, taxiways, alleys, trails, paths, and
par ki ng areas, bridges constructed or repaired in conjunction with
hi ghway work, and other simlar projects not incidental to building
construction or heavy construction.

(a) Hi ghway construction projects include, but are not
limted to, alleys, base courses, bitum nous treatnents, bridle
pat hs, concrete pavenent, curbs, excavation and enbanknment (for
road construction), fencing (highway), grade crossing elimnation
(overpasses or underpasses), guard rails on highways, highway
signs, highway bridges (overpasses, underpasses, grade separation),
medi ans, parking lots, parkways, resurfacing streets and hi ghways,
roadbeds, roadways, runways, shoul ders, stabilizing courses, storm
sewers incidental to road construction, street paving, surface
courses, taxiways, and trails.

(4) Heavy construction projects include, but are not Iimted
to, those projects that are not properly classified as either
"bui l ding construction”, or "highway construction."”

(a) Heavy construction projects include, but are not Iimted
to, antenna towers, bridges (major bridges designed for comercia
navi gation), breakwaters, caissons (other than building or
hi ghway), canals, channels, channel cut-offs, chem cal conpl exes or
facilities (other than buildings), cofferdans, coke ovens, dans,
denolition (not incidental to construction), dikes, docks, drainage
projects, dredging projects, electrification projects (outdoor),
fish hatcheries, flood control projects, industrial incinerators
(other than building), irrigation projects, jetties, kilns, |and
drai nage (not incidental to other construction), land |eveling (not
incidental to other construction), land reclanation, |evees, |ocks
and waterways, oil refineries (other than buildings), pipe |lines,

ponds, punping stations (prefabricated drop-in units-not
buil dings), railroad construction, reservoirs, revetnments, sewage
collection and disposal l|ines, sewers (sanitary, storm etc.),

shoreline maintenance, ski tows, storage tanks, sw nmm ng pools
(outdoor), subways (other than buildings), tipples, tunnels,
unshel tered piers and wharves, viaducts (other than highway), water
mai ns, waterway construction, water supply lines (not incidental to
bui Il ding), water and sewage treatnent plants (other than buil dings)
and wel | s.

Rul es 24.17.502 through 24.17.510 reserved

24.17.511 COWERCI AL SUPPLIER DEFINED (1) As used in this
chapter, the term "commercial supplier” nmeans a person, firm or
entity that regularly furni shes goods and supplies to the public or
to a particular sector or industry. The termincludes both retail
and whol esal e operations, but does not include a person, firm or
entity that limts its sales or production output fromany single
source or place of operation for use solely in the performance of
public works contracts.

(2) As used inthis rule, the term"goods and supplies" means
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tangible itens, materials or comodities that are produced or
manufactured for use or incorporation in construction projects.
The termincludes both itens that are produced or manufactured to a
standard size, grade or dinension, as well as itens that are
specially manufactured or produced on a "to order” or "nade to
nmeasur e" basis.

Rul es 24.17.512 and 24.17.513 reserved

24.17.514 COMVERC AL SUPPLI ERS NOT SUBJECT TO PREVAI LI NG WAGE
LAWS (1) A comercial supplier of goods and supplies is not
subject to Montana's prevailing wage | aws unl ess that supplier acts
as a construction contractor, subcontractor or enployer on the
public works contract by performing on-site | abor.

(2) Enployees of a commercial supplier who are engaged in the
performance of services directly upon the job site nust be paid the
applicable prevailing wage rate for the classification of work
per f or med.

(3) For the purposes of this rule, the term "construction
wor k" means | abor that is perfornmed after the commercial supplier
delivers the goods or supplies. The fact that a commerci al
supplier <charges for delivery (based on distance from the
commercial supplier's location to the job site) does not transform
the delivery into "construction work".

(a) As an exanmple, the dunmping of gravel from a belly-dunp
trailer, even if the dunping is done in a long row, is considered
to be part of the delivery of the gravel. However, if the driver
of the delivery vehicle perforns "shovel work"” after the load is
dunped, that "shovel work" is considered to be "construction work"

(b) As another exanple, ready-m xed concrete is delivered by
a comercial supplier fromthe mxer truck to a particular |ocation
on the job site. The m xer truck operator is delivering the
concrete when the operator directs the flow of concrete down the
delivery chute that is attached to the m xer truck, even if that
flowis directed into a formthat has been assenbled by others in
pl ace. Further novenment or mani pul ation of the concrete, after it
| eaves the end of the delivery chute, such as distributing the
concrete evenly in the form with a shovel or screeding the
concrete, constitutes "construction work".

(c) As another exanple, a commercial supplier delivers road
oil to a public works contract site in a tank truck. The transfer
of the road oil fromthe tank truck to a storage tank or into a
road oiler truck is considered to be delivery within the neani ng of
this rule. However, if the supplier's tank truck al so sprays the
road oil directly on the road surface, that spraying operation is
consi dered to be "construction work™ for which the prevailing rate
of wages nust be paid.

(d) As another exanple, a commercial supplier of cabinets is
not engaging in "construction work"” by delivering the cabinets to a
particular location or locations in a building that is being
constructed pursuant to a public works contract. However, any
installation work done to attach the cabinets to the building, or

Cct ober 9, 2002 Page 18 of 28



work perforned after the cabinets are attached to the buil ding,
constitutes "construction work™ within the neaning of this rule.

Rul es 24.17.515 through 24.17.520 reserved

24.17.521 CLASSI FYI NG EMPLOYEES FOR CONSTRUCTI ON SERVI CES

(1) Al enployers on public works contracts for construction
services (including contractors and subcontractors) shall classify
each enpl oyee who perforns |abor on a public works contract project
according to the applicable standard prevailing rate of wages for
such craft, classification or type of enployee established by the
comm ssi oner, and shall pay each enpl oyee a rate of wages not |ess

than the standard prevailing rate. In instances where an enpl oyee
performs duties and tasks associated with other crafts for 30
mnutes or less per day, the enployee would still receive the

appropriate rate of wages established for the enployee's primary
craft classification.

Rul es 24.17.522 through 24.17.525 reserved

24.17.526 PRQIECTS OF A M XED NATURE (1) Prevailing wage
projects wll use either the heavy, highway, or building
construction prevailing wage rates. In certain cases, multiple
wage schedul es should be included in the bid docunent.

(2) A guideline referred to as the "20% test" can generally
be followed to determ ne when the heavy, highway, or building
construction prevailing wage rates should be used for construction
contracts.

(a) This guideline is applied when, for exanple, a project is
principally a contract for heavy or highway construction, but
bui l di ng construction is a "significant conponent” of the project
(where the budget for building construction exceeds 20% of the
total anticipated construction contract anount). The project
engi neer shoul d then include both the heavy or highway construction
rates and buil ding construction rates in the bid docunent.

(b) The same "20% test" concept would apply to a project
which is principally a contract for building construction, but also
includes nore than 20% of the contract price for non-building
construction activity. |In such cases, the contract should include
both the building construction rates and heavy or highway
construction prevailing wage rates in the bid docunent.

(c) In a project of a mxed nature where the 20% gui del i ne
applies, a contractor may pay the higher of the rates (on a craft-
by-craft basis) for all work perforned under the contract. However
in a project of a mxed nature, the contractor is not required to
pay at a rate higher than is applicable for the craft for the type
of work being perforned.

(3) Only one schedule of rates (either building construction,
heavy construction or highway construction) is issued if a

particul ar type of construction activity is nerely "incidental” in
conparison to the overall character of the entire project. For the
purpose of this rule, "incidental" neans that the work in question

either constitutes |ess than 20% of the total contract price, or
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the work in question costs |ess than $1, 000, 000.

Subchapter 6 Non-construction Services
Rul es 24.17.601 through 24.17.613 reserved

24.17.614 "SITE OF WORK" FOR NON CONSTRUCTI ON SERVI CES

(1) Unlike construction services, which by their very nature
are perforned at a specific site of work, many non-construction
services can be performed at the place of business of the public
contracting agency or at the place of the contractor. The fact
t hat non-construction services are rendered at |ocations away from
the place of business of the governnental entity does not change
the requirenent that the prevailing wage nust be paid under the
contract.

(2) As an exanple, school hot |unches under a food service
contract could be prepared at the kitchen of a school where the
food is being served, or the food could be prepared at the
caterer's own kitchen and transported to the school. Regardless of
where the food is being prepared, however, the enpl oyees nust be
pai d the prevailing wage.

Rul es 24.17.615 through 24.17.620 reserved

24.17.621 CLASSI FYI NG EMPLOYEES FOR NON- CONSTRUCTI ON SERVI CES

(1) Al'l  enployers on public works contracts for non-
construction services (including contractors and subcontractors)
shall classify each enpl oyee who perforns | abor on a public works
contract project according to the applicable standard prevailing
rate of wages for such craft, classification or type of enployee
est abl i shed by the comm ssioner, and shall pay each such enpl oyee a
rate of wages not |ess than the standard prevailing rate.

(2) The prohibition against dividing projects so as to avoid
paynment of the prevailing wages, as provided in [NEWRULE VII1], is
also applicable to public works contracts involving non-
construction services.

Subchapter 7 Reserved

Subchapt er 8 Conpl ai nt Process
Rul es 24.17.801 through 24.17.813 reserved

24.17.814 COWPUTATION OF TIME PERIODS (1) In conputing any
period of tinme prescribed or allowed by these rules or any
applicable statute, the day of the act, event, or default after
which the designated tine period begins to run is not to be
i ncl uded. The last day of the period so conputed is to be
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included, unless it is a Saturday, Sunday, or a |egal holiday, in
whi ch event the period runs until the end of the next day which is
not one of the aforenmentioned days. A half holiday is not a
hol i day, but is considered as a regul ar day.

(2) For the purpose of these rules, an item sent to the
departnment is tinely if it is either postmarked or received by the
departnment by not later than the |l ast day of the tinme period.

(3) An item which does not have a postmark is considered
received as of the date it is date-stanped by the departnent.

Rul es 24.17.815 and 24.17.816 reserved

24.17.817 FACSIMLE FILINGS (1) Any docunent required or
allowed to be filed with the departnment nmay be filed by neans of a
t el ephonic facsimle comunication device (fax).

(2) Filings with the departnment by facsimle are subject to
the follow ng conditions:

(a) afiling nust conformw th all applicable rules, except
that only one copy of a docunent need be filed by facsimle even
when nultiple copies otherwi se woul d be required;

(b) if a docunent is received after 5:00 p.m nountain tine,
the date of filing of that docunent, for purposes of these rules,
will be the date of the next regular work day; and

(c) the original docunent and any copies nust be received by
the departnment within five days of the facsimle transmttal or the
filing wll not be recognized as tinely.

(3) The failure, malfunction, or unavailability of facsimle
equi pnent does not excuse a party fromthe requirenents of tinely
filing.

Rul es 24.17.818 through 24.17.820 reserved

24.17.821 FILING COWLAINTS (1) Conplaints may be filed
whenever an enployee allegedly has not received the prevailing
wages and/or fringe benefits due. These wages can be, but are not
l[imted to, health and welfare, pension, vacation, overtine, or
regul ar wages.

(2) A conplaint may be filed by:

(a) the enpl oyee;

(b) the estate of an enpl oyee;

(c) an authorized representative of the conm ssioner, on
behal f of an enpl oyee or group of enpl oyees;

(d) an authorized representative of an enployee, such as a
uni on busi ness agent; or

(e) other persons or entities who can denonstrate that they
have a direct pecuniary interest in seeing that wages are properly
paid on public works contracts. Such other persons or entities
include, but are not limted to, conpetitors of the enployer that
unsuccessfully bid on the public works contract.

(3) A conplaint nust be reduced to witing on the form
furnished by the commi ssioner or in a format acceptable to the
conmi ssi oner and signed by the conpl aining party.
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(4) Wage conplaint fornms can be obtained from the Labor
St andards Bureau, Enploynent Relations Division, Departnent of
Labor and Industry, 1805 Prospect Avenue, P.O Box 6518, Hel ena
Mont ana 59624-6518. The tel ephone nunber is 406-444-5600.

(a) Wen requested by mail or tel ephone, the wage conpl ai nt
formis mailed to the claimant by the departnment with a letter of
instruction. The claim conplaint nmust be filled out in detail,
signed by the claimant and notarized. The form then nust be
returned to the | abor standards bureau.

(5) Field investigations may be comenced by the conm ssi oner
wi t hout a conpl aint having been fil ed.

24.17.822 JURISDI CTIONAL REVIEW (1) Upon receipt by the
departnment of a conplaint, the conplaint is reviewed to decide
jurisdictional coverage.

(a) If it appears the work is subject to federal prevailing
wage |laws, the conplainant is advised to contact the U.S.
departnment of | abor.

(b) If it appears that state prevailing wage | aws apply and
not nore than three years have el apsed since the all eged occurrence
of inproper paynent, the process is continued.

(2) Information is obtained to decide if the job is exenpt
from prevailing wage requirenents. If the job is exenpt, the
conplainant is notified and the file is closed. |If the job is not
exenpt, the conplaint process is continued.

Rule 24.17.823 reserved

24.17.824 REQUESTI NG PARTY'S FAI LURE TO PROVI DE | NFORNATI ON

(1) If the party requesting the investigation fails to
provide information requested by the departnment within tine frames
specified by the departnent, the departnment may dismss the
conpl ai nt.

Rul es 24.17.825 and 24.17.826 reserved

24.17.827 EMPLOYER RESPONSE TO COVPLAINT (1) A conplaint is
commenced when a letter is nmailed to the enployer, contractor or
subcontractor by the departnent notifying the enployer, contractor
or subcontractor of the conplaint and requesting certified payroll
records.

(2) A copy of the letter is sent to all parties involved in
t he conpl ai nt:

(a) the enployee(s), if a wage conplaint was filed;

(b) the prine contractor, if the conplaint was fil ed agai nst
a subcontract or

(c) the contracting agencies and their agent, if identified,

and
(d) the architect(s) or engineer(s) who prepared the bid
specifications for the contracting agency.
(3) An enployer nust file a witten response to the
conplaint. The response nust be on either the form provided by the

Cct ober 9, 2002 Page 22 of 28



departnment or presented in a simlar format.

(4) To be tinely, the enployer's witten response nust be
post mar ked or delivered to the departnent by the date specified by
the departnment. Upon tinely request and for good cause shown, the
departnent may allow additional tinme for response.

(5) Failure of the enployer to tinmely respond to the
conplaint will result in the entry of a determ nation adverse to
t he enpl oyer.

Rule 24.17.828 reserved

24.17.829 DEPARTMENT REVI EW OF EMPLOYER RECORDS (1) If the
enpl oyer conplies and submts the requested records, they are
examned to determne if a violation has occurred. The records are
reviewed in accordance with ARM 24.17. 301.

(2) In addition, the records are reviewed to determne if the
enpl oyer has a fringe benefit fund, plan, or program and whet her
the fund, plan, or programneets the requirenents of the Enpl oyee
Retirenment Income Security Act of 1974 or that such fund, plan, or
programis approved by the U S. departnent of |abor.

(3) In addition, the records are reviewed to determ ne
whet her the enpl oyer has contributed with the trust fund or private
i nsurance conpany the benefits being clai nmed.

(4) If an inspection of the records reveals no violation, a
letter is sent to the enployer advising that the records are in
order, no violations have been found and the file is closed. A copy
of the letter is sent to all parties involved.

(5) |If an inspection of the information submtted by the
enpl oyer reveals a violation, the investigation is continued.

Rule 24.17.830 reserved

24.17.831 DETERM NATION (1) Follow ng the expiration of the
period for an enployer to respond to a conplaint, the departnent
will make a witten determ nation of the wages and penalty owed, if
any.

(2) A copy of the witten determination will be mailed to
each party involved with the conplaint and attorneys of record at
their [ast known address.

(3) A party who receives an adverse decision may request
either a redetermination or a formal hearing. The request nust be
in witing and specify whether a redeterm nation or a hearing is
request ed.

Rul es 24.17.832 and 24.17.833 reserved

24.17.834 REQUEST FOR REDETERM NATION (1) A party who has
recei ved an adverse deci sion may request a redeterm nation.

(2) The request for a redeterm nation nust be nmade within 15
days of the date the determination is mailed. The request for a
redetermination nust be in witing and nust include new or
additional information relevant to the issue(s) in dispute which
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the departnent is to consider.

(3) After receiving a tinely request for a redeterm nation
whi ch i ncludes new or additional information, the departnment wll
issue a witten redeterm nation and nmail a copy to the parties.

(4) The department will only issue one redeterm nation for
each party who has received an adverse deci sion

(5) If a request for a redetermnation is not tinely

received, a default order will be issued. Any question as to
whether the request is tinmely wll be resolved upon judicial
revi ew.

Rul es 24.17.835 and 24.17.836 reserved

24.17.837 REQUEST FOR FORMAL HEARING (1) A party who has
received an adverse decision from a conpliance specialist my
request a formal hearing. The request for a formal hearing nust be
made within 15 days of the date either the determi nation or the
redetermnation is nmailed to the party.

(2) A request must be in witing, mailed as specified in the
adverse decision, and include the foll ow ng:

(a) the nane and address of the requesting party;

(b) the nanme and address of the opposing party; and

(c) a statenent that the party desires a hearing.

(3) Upon receiving a tinely, witten request for a formal
hearing, the department will commence contested case proceedi ngs.
Any question as to whether the request is tinely will be resol ved
upon judicial review.

24.17.838 MANDATORY, NONBI NDI NG MEDIATION (1) If a fornmal
hearing is requested, the parties are required to fully present
their cases at a nediation, prior to the formal hearing.

(2) Such nediation shall be conpleted within 20 days of the
request for formal hearing.

(3) The nediation process is mandatory, informal, held in
private without a verbatimrecord and is confidential in nature.
All communi cations and evidence from the nediation are
confidential .

(4) The nediator, appointed by the departnent, will issue a
report follow ng the nediation process recommending a solution to
the dispute. The nediator's report is wthout judicial or
adm ni strative authority and is not binding on the parties.

(5) Nothing in this rule precludes the parties from agreeing
to pursue additional voluntary nonbinding nediation in an effort to
resol ve the dispute.

Rul es 24.17.839 and 24.17.840 reserved

24.17.841 DEFAULT ORDERS AND DI SM SSALS (1) A default order
will be issued if the enployer, contractor, subcontractor and/or
the contracting agency fails to tinely file a witten response to
t he determ nation

(2) The default order will specify the amount owed by the
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enpl oyer, contractor, subcontractor or the contracting agency to
t he enpl oyee as wages and/or penalties.

(3) A dismssal will be issued if there is a finding of no
nerit to the conpl aint.

(4) Appeals of default orders and dism ssals nust be nmade in
witing wthin 15 days of the date the default order or dism ssa
was nailed to the requesting party.

(5) Any question as to whether the appeal is tinely will be
resol ved upon judicial review.

Rul es 24.17.842 and 24.17.843 reserved

24.17.844 REQUEST FOR RELIEF ITF MAIL IS NOT RECEI VED

(1) A party alleging that it did not receive tinely notice by
mai | of the conplaint, determnation or hearing process provided by
these rules has the burden of proving that the party should be
granted relief. The party seeking relief nust present clear and
convincing evidence to rebut the statutory presunption that a
|etter duly directed and nmail ed was received in the regular course
of the mail, as provided in 26-1-602, MCA

(2) Al questions regarding alleged non-receipt of mail, or
whet her a request for a redetermnation, a formal hearing, or an
appeal was tinely nmade nust be resolved upon judicial review

(3) Once a judgnent is issued by a district court concerning
a decision, any request for relief nust be directed to the district
court by a party (not the departnent on behalf of a party) pursuant
to the Rules of Gvil Procedure and be in the formrequired by the
district court.

Rul es 24.17.845 and 24.17. 846 reserved

24.17.847 APPEAL OF FORVMAL HEARING (1) A party who has
recei ved an adverse decision may request an appeal. Appeal of a
formal hearing order is made to district court.

(2) The tine period in which to make an appeal is within 30
days of the date the decision of the hearing officer is mailed.
The appeal nust specifically identify the hearing officer's alleged
error.

Rul es 24.17.848 through 24.17.850 reserved

24.17.851 CRITERIA TO DETERM NE PENALTY AND COST | MPOSI TI ON

(1) The comm ssioner shall consider the following mtigating
and aggravating circunstances when determ ning the anmount of any
civil penalty to be assessed against a contractor, subcontractor,
or enployer found in violation of the terns of the public works
contract and shall cite the circunstances the comm ssioner finds to
be applicabl e:

(a) the actions of the contractor, subcontractor or enployer
in response to previous violations, if any, of statutes and rul es;

(b) prior violations, if any, of statutes and rul es;

(c) the opportunity and degree of difficulty to conply;
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(d) the magnitude and seriousness of the violation, including
i nstances of aggravated or willful violation, or gross negligence;
or

(e) whether the contractor, subcontractor or enployer knew or
shoul d have known of the violation.

(2) It shall be the responsibility of the contractor,
subcontractor or enployer to provide the conm ssioner with evidence
of any mtigating circunstances set out in (1) of this rule.

(3) In arriving at the actual anmpunt of the penalty and
costs, the comm ssioner shall consider the anmount of the
under paynent of wages, if any, in violation of any statute or rule.

(4) Notw thstanding any other section of this rule, the
comm ssi oner shall consider all mtigating circunstances presented
by the contractor, subcontractor or enployer for the purpose of
reduci ng the anount of the civil penalty to be assessed.

Subchapter 9 Entities Not Eligible for Public Wrks Contracts

24.17.901 CONTRACT INELIG BILITY/ DEBARVENT (1) After notice
and an opportunity to be heard, the comm ssioner, acting by and

through the departnment, nmay determne that a contractor
subcontractor or enployer is debarred or ineligible to receive
public works contracts for a period of up to three years. A

contractor, subcontractor or enployer, regardless of entity form
will be determined to be ineligible if the enployer aggravatedly,
willfully, or wth gross negligence violates the provisions of
Title 18, chapter 2, MCA, including but not limted to, actions
such as:

(a) failing or refusing to pay the prevailing rate of wages
to enpl oyees enpl oyed on public works projects;

(b) failing to respond to inquiries fromthe departnment to

supply necessary payroll information and generally failing to
cooperate in the investigation of the prevailing wage
i nvestigation; or

(c) submtting falsified payroll information to the
depart nment.

(2) Before placing a contractor, subcontractor or enployer on
the ineligible debarnment |ist, the comm ssioner shall serve a

notice of intended action upon the contractor, subcontractor or
enpl oyer in the sanme nmanner as service of a summons or by certified
mai |, return recei pt requested. The notice will include:

(a) a reference to 18-2-432, MCA

(b) a short and concise statenment of the matter(s)
constituting a violation of Title 18, chapter 2, MCA

(c) a statenent of the party's right to request a contested
case hearing and to be represented by counsel at such hearing,
provi ded that any such request nust be received by the comm ssioner
inwiting within 20 days of service of the notice;

(d) a statenent that the party's nanme will be published on a
list of persons ineligible to receive public works contracts or
subcontracts, unless the party requests a contested case hearing;
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and

(e) a statenent that failure to make witten request to the
comm ssioner for a contested case hearing within the time specified
constitutes a waiver of the right to a hearing.

(3) If a contractor, subcontractor or enployer nakes a tinely
request for a contested case hearing, a hearing will be held in
accordance with the Montana Adm nistrative Procedure Act.

(4) Upon the failure of the contractor, subcontractor or
enpl oyer to request a contested case hearing within the tine
specified, the comm ssioner or the conm ssioner's designee shal
enter an order supporting the ineligibility action.

(5) Debarnment applies both to a firmand individuals. In the
case of a firm it may be applied against any or all businesses in
which a firmhas involvenent (i.e., joint ventures), or over which
it has ownership or control (i.e., subsidiaries). In the case of
an individual, debarnent may be applied to and enforced agai nst any
and all businesses in which the individual has any |evel of
interest, ownership or control

(6) |If debarred by the federal governnent or any Montana
gover nment agency, a person may not bid on or otherw se participate
in any public works project or contract in any capacity (prine
contractor, subcontractor, supplier, etc.), including as a separate
contractor, wuntil after the conpletion of the entire debarnent
period, whether or not the departnent debars the individual.
Debar ment proceedi ngs may continue even if the person ceases doing
busi ness during the proceedi ngs.

(7) If an individual is debarred by any agency of the federal
governnment for any period, the departnment nmay debar the individua
for a period up to that set by the federal governnent w thout need
for further debarnent proceedings. The only evidence required in a
debarnment hearing in a case based on an existing debarnment will be
a certified copy of an order, agency letter, or other final action
decl aring the debarnment in the other jurisdiction. Presence of a
certified order does not preclude the individual from presenting
evi dence to dispute the proposed debarnment or its length. |If the
i ndividual is debarred by a branch or agency other than of the
Montana or federal governnents (i.e., another state, a county,
etc.), or if the departnent may w sh a debarnent period exceeding
that set by the other Mntana agency or federal governnent, the
departnment nust hol d debarnment proceedi ngs before increasing the
debar nent peri od.

(8) As used in this rule and ARM 24.17.906, the follow ng
definitions apply:

(a) "Aggravatedly" neans circunstances that, in conjunction
with an act or omission in violation of Title 18, chapter 2, MCA
serve to increase the magnitude, enormty or reprehensibl eness of
the offense, violation, injury or damage.

(b) "Debarnment™ is an action taken or decision made by an
agency, other than tenporary determ nations of nonresponsibility or
suspensi on, that excludes a person from bidding on or participating
in public works projects and contracts.

(c) "Substantial financial interest"” neans:
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(i) an ownership interest, whether directly or indirectly, of
at least 20% of the entity; or

(ii) control over the entity, whether directly or indirectly
applied, that is greater than any other single person or entity
w th an ownership interest.

(d) "WIIfully" means that the act is done or omtted with a
purpose or willingness to commt the act or nake the om ssion. It
does not require any intent to violate the law or to gain an
advantage. The term has the sanme neaning as provided by 1-1-204,
MCA.

_ (e) "Goss negligence" neans an action involving negligence
in excess of ordinary negligence.

Rul es 24.17.902 through 24.17.905 reserved

24.17.906 LIST OF INELIGBLES (1) The department will
publish a list of persons and entities that are ineligible to work
on public works projects. The list will specify the dates of
ineligibility. The list is public information and is avail able
upon request fromthe departnent. The departnment will update the
list as needed.

(2) The list will contain the name of ineligible enployers
and the nanmes of any firms, corporations, partnerships or
associations in which the enployer or its owner(s) have a

substantial financial interest. Those names wll remain on the
list for a period of three years from the date such nanes were
first published on the |list. The three vyear period of
ineligibility wll begin when the decision of the conmm ssioner

regarding ineligibility becones final and no further appeals can be
t aken.

(3) An enployer who desires to be renoved from the I|ist
before the expiration of three years nust show good cause for such
removal . Such persons may petition the comm ssioner at any tine
during the period of ineligibility. The decision whether good
cause exists to renove the enployer fromthe list before the three
year period expires rests in the sound discretion of the

conmi ssi oner . In reviewing such petitions to determine if good
cause exists, the comm ssioner shall <consider the follow ng
matters:

(a) the history of the petitioner in taking all necessary
measures to prevent or correct violations of statutes or rules;

(b) prior violations, if any, of statutes or rules;

(c) nmagnitude and seriousness of the violation; and

(d) other matters which indicate to the comm ssioner that the
petitioner is not likely to violate these rules in the future.
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